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Permanent Disability and Apportionment

Who’s on First and Which Base Do We Run to Now?

This is a discussion about the current status of 
permanent disability and apportionment. We will cover 
up-to-date case law and offer practical suggestions on 

how to maneuver through these confusing issues.

SPEAKERS
Paula White and Dana Miller



Mullen & Filippi, LLP March 2007

www.mulfil.com 2

PERMANENT 
DISABILITY

WHICH SCHEDULE APPLIES?
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Presented By:

Paula E. White
Law Offices of Mullen & Filippi, LLP

1776 West March Lane, Suite 350
Stockton, CA  95207

209.476.8491



Mullen & Filippi, LLP March 2007

www.mulfil.com 4

PERMANENT DISABILITY

The existence of medical findings prior to 
1/1/05 indicating permanent disability exists 

The payment of temporary disability prior to 
January 1, 2005.
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PERMANENT DISABILITY
Medical Findings

Joseph Baglione vs Hertz Car Sales and AIG, 
Adjusted by Cambridge Integrated Services,
(2007) 72 CCC 86, en banc

The existence of a comprehensive medical-legal report 
prior to 1/1/05, results in the 1997 Permanent Disability 
Rating applying, even if the report does not “indicate the 
existence of permanent disability”.
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Trial decision…

New schedule applied as there was no report 
from a treating physician or a comprehensive 
medical/legal report, prior to 1/1/05, indicating 
permanent disability existed.
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Commissioners decided…

The existence of a comprehensive medical-
legal report prior to 1/1/05, results in the 1997 
Permanent Disability Rating applying, even if 
the report does not “indicate the existence of 
permanent disability”. 
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Commissioners distinguished…

“…For compensable claims arising before 
1/1/05, the schedule as revised….shall apply to 
the determination of permanent disabilities 
when there has been either no comprehensive 
medical legal report or no report by a treating 
physician indicating the existence of permanent 
disability,…”
Labor Code Section 4660(d) 
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Commissioners distinguished…

For compensable claims arising before April 30, 
2004, the schedule provided in this subdivision 
shall not apply to the determination of 
permanent disabilities when there has been 
either a comprehensive medical-legal report or 
a report by a treating physician, indicating the 
existence of permanent disability…”
Labor Code Section 4658(d)(4) 
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The Dreaded Comma!
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What rule?

“Simply stated, the last antecedent rule means 
that ‘qualifying words, phrases and clauses are 
to be applied to the words of phrases 
immediately preceding and are not to be 
construed as extending to or others more 
remote.’ ”
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Back to High School English

“…no comprehensive medical-legal report 
or no report by a treating physician

(this is the immediately preceding antecedent to the 
qualifying phrase)

indicating the existence of permanent 
disability,…”
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PERMANENT DISABILITY
Medical Findings

If you have an injury prior to 1/1/05, and you 
have a comprehensive medical/legal report 
authored before 1/1/05, the old schedule 
applies. 
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PERMANENT DISABILITY
Medical Findings

State Compensation Insurance Fund v. WCAB 
(Jose Echeverria), (2007) 72 CCC 33 Certified 
for Publication

The existence of a treating physician’s report prior to 
1/1/05, which merely states there a reasonable medical 
probability that permanent disability will exist, is 
insufficient to the exceptions of Labor Code Section 
4660(d) to apply.
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Most helpful doctor letter…

“I believe permanent disability is within 
reasonable medical probability emanating from 
this injury.”

____________________ _____________
Name of Doctor Date (before 1/1/05)
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Lack of Substantial Evidence

There was no reasoning by the treating 
physician to support his finding of permanent 
disability; 
There was no physical examination of 
applicant; 
There was no prognosis; 
Just a declaration, which is not enough
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PERMANENT DISABILITY
Medical Findings

If you have a one line report, challenge it. It is 
not substantial evidence to support the 
existence of permanent disability.



Mullen & Filippi, LLP March 2007

www.mulfil.com 18

Josh Pendergrass vs. Duggan Plumbing and 
State Compensation Insurance Fund,    (2007) 
72 CCC 95, en banc

If temporary disability commences prior to 1/1/05, the 
1997 Permanent Disability Rating Schedule applies.

PERMANENT DISABILITY
Notice Requirements
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The History of Notice Requirements

Aldi

Which is the first case to reveal to us that if no 
notices were issued as to temporary disability or 
permanent disability prior to 1/1/05, the new 
schedule applies. 
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Followed by . . .

Shuyestah and Roman
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High School English Lesson…Again

“Past perfect tense”
vs. 

“Present tense”



Mullen & Filippi, LLP March 2007

www.mulfil.com 22

English 101

“…For compensable claims arising before 
1/1/05, the schedule as revised….shall apply to 
the determination of permanent disabilities 
when there has been either no comprehensive 
medical legal report or no report by a treating 
physician indicating the existence of permanent 
disability, or when the employer is not required
to provide the notice required by Section 4061 
to the injured worker.”
Labor Code Section 4660(d) 
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English 101

Past perfect tense = “when there has been”

Present tense = “is not required”
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The New Math!

“is not required” = “is required”
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Commissioners on Dissent

“the plain language” of the code section

The Legislative Intent
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Commissioners on Dissent

“rendered an entire subdivision meaningless, in 
violation of the basic rule that interpretations are 
to be avoided that render some words 
surplusage, defy common sense, or lead to 
mischief or absurdity.”
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SURPLUSAGE

Extraneous, impertinent, superfluous, or 
unnecessary matter. 
(Black’s Law Dictionary)
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Effect on Claims Handling

Denied Claim

Dispute over retroactive temporary disability
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SO WHAT!

Compromise
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PERMANENT DISABILITY
Future Earning Capacity

Costa v Hardy Diagnostic and State 
Compensation Insurance Fund (2006) 71 CCC 
1797, en banc

The future earning capacity of the rating schedule may 
be challenged with rebuttal evidence. Costs to be 
considered on a case by case basis.



Mullen & Filippi, LLP March 2007

www.mulfil.com 32

Rebuttal Evidence

The deposition of an expert from another 
unrelated case is not admissible.

Expert testimony can be used

Costs for experts are to be considered on a 
case by case basis.
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Plan of Action

Do not agree to pay applicant’s expert costs 
up front. 

Place the cost of expert testimony at issue



Mullen & Filippi, LLP March 2007

www.mulfil.com 34

CONSEQUENCES

Applicant may schedule a hearing on that 
issue alone. 

This will provide defendant with an 
opportunity to discredit the witness. 

Defendant will have an opportunity to 
demonstrate how ridiculous the requested 
fees are.
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APPORTIONMENT

WHAT DO WE DO NOW?



Mullen & Filippi, LLP March 2007

www.mulfil.com 37

Presented By:

Dana S. Miller, Esq.
Law Offices of Mullen & Filippi, LLP

3700 Old Redwood Highway, Suite 108
Santa Rosa, CA  95403
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“What does the cannibal 
get if he’s late for dinner?”
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“The Cold Shoulder.”
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Labor Code §4663

I. Apportionment under SB 899 (both LC 
§§4663 and 4664) applies, regardless of 
date of injury, unless there has been a "final 
judgment."

A. Sheftner v. Rio Linda School District (2005) 131 
Cal. App. 4th 517.

B. Kleeman v. WCAB (2005) 127 Cal. App. 4th 
274.  If a pending Petition to Reopen exists, LC 
§4663 can still be applied.  

C. Vargas v Atascadero State Hospital and SCIF
(2006) 71 C.C.C 500 (en banc). LC 4663 
apportionment only applies to increase of PD 
beyond prior stipulated PD.
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Labor Code §4663

II. "Other factors" under LC §4663 include 
factors before and after the injury, including
pathology, asymptomatic prior conditions 
and retroactive prophylactic work 
preclusions.

A. Escobedo v. CNA Insurance Company (2005) 
70 C.C.C. 604 (en banc).

B. Exception: Safety officers who qualify for 
presumptive injury AOE/COE with an anti-
attribution clause (i.e., heart).  Brown v. City of 
Long Beach (2005) 33 C.W.C.R. 215.  Also 
note recent enactment of AB 1368.
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Labor Code §4663

III. A physician must address apportionment 
per LC §4663 or utilize the services of 
another physician, via consult or referral, so 
that apportionment can be addressed. 

A. LC §4663 and Escobedo.
B. Burden of establishing permanent disability is 

on applicant.
C. The burden of establishing apportionment is on 

the defendant. However, the physician must 
still address apportionment.
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Labor Code §4663

IV. The report must be substantial medical 
evidence.  

A. Escobedo
B. To qualify as "substantial medical evidence," 

the report must meet the following criteria:

1. The medical opinion must be framed in terms of 
reasonable medical probability (i.e., not speculative)

2. The opinion must be based on pertinent facts, and 
on adequate examination and history 

3. The opinion must set forth reasoning in support of 
its conclusions

4. The opinion must disclose familiarity with the 
concepts of apportionment and describe in detail 
the nature of the apportionable disability.
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Labor Code §4663

C. The legislature really meant it!  Yeager 
Construction Co. v. WCAB (Gatten) 71 CCC 
____ (11/27/06) Ct. of Appeals Unpub., 4th 
Appellate District.  Don’t need to use the “old 
standard” of assessing level of disability that 
would have existed absent the industrial injury.



Mullen & Filippi, LLP March 2007

www.mulfil.com 46

“Did you hear about the dentist who 
married the manicurist?”
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“Now they fight tooth and nail.”
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Labor Code §4664

I. If there has been a prior award of 
permanent disability, there is a conclusive 
presumption that the permanent disability 
existed at the time of the subsequent 
industrial injury.  The applicant cannot argue 
rehabilitation of the prior permanent 
disability.
A. Sanchez v. County of Los Angeles (2005) 70 

C.C.C. 1440 (en banc) and Strong v. City and 
County of San Francisco (2005) 70 C.C.C. 
1460 (en banc).
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Labor Code §4664

II. The conclusive presumption is not affected 
by the body parts or regions involved in the 
prior award or the subsequent injury.
(Strong)
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Labor Code §4664

III. Defendant has the burden of proving the 
existence of the prior award.

A. Sanchez and Strong.
B. Proviso: A Compromise and Release does not

constitute a "prior award" under LC §4664. 
Records pertaining to the prior case may be 
used as evidence of prior disability for 
LC §4663 apportionment, but absent an actual 
award, the applicant is allowed to argue 
rehabilitation. Pasquotto v. Hayward Lumber
(2006) 71 C.C.C. 223 (en banc). 
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Labor Code §4664

IV. Who has burden of proving overlap of prior 
permanent disability with present permanent 
disability?

A. Sanchez and Strong.  Applicant has burden. 
B. Kopping v. WCAB (2006) 71 CCC 1229, 142 

Cal.App.4th 1099 (3d Appellate District).  
Defendants have burden of proving overlap.
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Labor Code §4664

V. Once defendant establishes the prior award, 
how is the prior award to be deducted?
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The Chronology

A. Nabors v. Piedmont Lumber & Mill Co. (2005), 
70 C.C.C. 159 (en banc). 

Deduct prior award by percentage. Subsequent 
discussion in Strong indicates that one should adjust the 
prior PD standard for the present injury’s age and 
occupation, then deduct the adjusted percentage.

***Note that this case is no longer valid due to 
subsequent holding by Court of Appeal, First Appellate 
District (see below)***



Mullen & Filippi, LLP March 2007

www.mulfil.com 54

The Chronology

B. E&J Gallo Winery v WCAB (Dykes) (2005) 70 
C.C.C. 1644, 134 Cal.App.4th 1536, Court of 
Appeal, 5th Appellate District.

Applied only when the injured worker’s prior and 
subsequent injuries/awards involved the same self-
insured employer. Do NOT deduct the prior 
percentages, but instead deduct only the money paid 
under the prior award from injured worker’s present 
overall permanent disability.
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The Chronology

C. Nabors v WCAB (2006) 70 C.C.C. 856, 140 
Cal.App.4th 217, Court of Appeal, 1st Appellate 
District.   

Overturned the en banc decision in favor of Dykes
analysis.  Regardless of whether or not employer was 
self-insured or if injuries involved different insurance 
carriers, deduct the money paid under the prior award 
from injured worker’s present overall permanent 
disability.
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D. Brodie v WCAB, Contra Costa County Fire 
Protection District (2006)

Was: 71C.C.C.1007, 2006 Cal.Wrk.Comp.Lexis 274, 
Court of Appeal, 1st Appellate District (filed 
8/30/06).

Now: Granted review by California Supreme Court 
S146979, 11/15/06).

Issued just two months after Nabors, the First Appellate 
District modified the calculations under Nabors and 
Dykes by requiring the prior percentage award to be 
converted to present-day monetary value, then deduct 
from overall permanent disability value.

The Chronology
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The Chronology

E. Welcher v WCAB, Strong v WCAB, Lopez v 
WCAB, Williams v WCAB (2006)

Was: 71 C.C.C. 1087, 2006 Cal.Wrk.Comp.Lexis 284, 
Court of Appeal, 3rd Appellate District (filed 
8/31/06).

Now: Granted review by California Supreme Court 
S147030, (11/15/06).

Holds that it was not the intent of the legislature, in 
enacting LC 4663 and LC 4664, to dispose of  
“longstanding” apportionment principles under Fuentes 
v WCAB (1976) 16 Cal.3rd 1.  Therefore, deduct by 
percentages.
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The Chronology

F. County of Sonoma v. WCAB (Duckett) (2006) 
California Supreme Court S148635

Was: 71 C.C.C. 1860, 2006 Cal.Wrk.Comp.Lexis 412
Now: Granted review by California Supreme Court 

S148635, (1/24/07).

Mullen & Filippi case. Workers' Compensation Judge 
deducted actual monies paid to applicant under prior 
knee award, per Dykes.  County of Sonoma appealed, 
arguing Welcher, but at very least Brodie, as this case 
issued in the 1st Appellate District. 
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The Chronology

G. Davis V. WCAB (Allied Security) (2006)

Was: 71 CCC 1669; 2006 Cal.Wrk.Comp.Lexis 427; 
145 Cal.App.4th 325, 6th Appellate District (filed 
11/30/06)

Now: Granted review by California Supreme Court 
on 2/14/01). 

Follows the Welcher rule, deduct by percentages. 
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The Chronology

Illustration of Impact of Different Methods of 
Apportionment: 

Facts: 

I.M. Hurt has prior Award of 20% PD to the back for 
DOI 8/1/94, paid at $10,434

I.M. Hurt has subsequent injury to the back on DOI 
8/1/04, with total overall PD of 70% worth $111,562.50 
plus life pension 
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The Chronology

Dykes

70%       =       $111,562.50 +LP
Less prior 
20% Award  =  $10,434.00 
Total:
To I.M Hurt  - $101,128.50 +LP 

Brodie

70%       =       $111,562.50 +LP
Less prior 
20% Award  =  $18,050.00 
Total:
To I.M Hurt  - $93,512.50 + LP 
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The Chronology

Welcher

Overall PD percentage       70%
Prior Award percentage (20%)*  

_____
Net PD percentage 50% = $57,200 to I.M. Hurt

(* subject to possible adjustment for subsequent-injury 
age and occupation) 
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“People in hell: where do they 
tell someone to go?”

- Red Skelton
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The Chronology

VI. What do we do? 

A. No requirement to pay per Dykes or Brodie.  
Permanent disability to be deferred pending 
California Supreme Court decision.  However, 
defendants should pay undisputed permanent 
disability (i.e., permanent disability after 
Welcher apportionment).  Erickson v. So. Calif. 
Permanente Group, 72 CCC ___, 2/07 CWCR 
(12/28/06).

B. Compromise settlements are still possible.
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The Chronology

VII.Remaining Questions

A. How will we apply LC §4663 apportionment 
when we have prior PDRS award and present 
AMA Guide impairment?

B. How will we prove overlap between PDRS and 
AMA to assure LC §4664 apportionment?

C. If  Supreme Court follows Dykes or Brodie, will 
proof of overlap still be necessary, since we are 
just deducting dollars? 

D. How will we calculate permanent disability 
awards for dates of injury involving same body 
parts, different permanent and 
stationary/maximum medical improvement 
dates, but no “prior awards”?
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“Before you judge a man, walk a 
mile in his shoes.  After that, 
who cares?  He’s a mile away.  
And you have his shoes.”

- Billy Connolly
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