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WORKERS' COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA /:i@ :
‘ ; ;P Oé}

CaseNo. ADJGS84562 ¢ A

ERIC KRUSE, v L Y
7,\J i g .Llff‘/

e LYY

Applicant, ! (- ' i‘

vs, OPINION AND DECISION /[

AFTER RECONSIDERATION ;:

CITY OF SAN RAFAEL, Permissibly l | o o
dj&+m. ’uuﬁf«u&,ﬂ Ay ﬁﬂﬂt-él ) lf!

) i

Self-Insured,
L’L@’f‘”f 4, fwu’»r/ jﬁ’&,zﬂg[c&?[/w Pin
!

Defendant, ]
P

On April 14, 2010, we granted defendant’s petition for reconsideration in order 1o allow
sufficient opporiunity 1o further study the factual and lepal issues in this case. This is our decision
afier reconsideration.

Applicant, while employed as a parking enforcement officer on April 11. 2008, sustained
an industrial injury 1o his neck and nght elbow. He was temporarily totally digabled from
December 19. 2008, through December 21, 2008, after which he returned (o his regular job. His
treating physician found his condition 10 be permanent and stationary on June ! J, 2009, On July
10,2009, his employer made an offer of regular work pursuant to Labor Code sectjon
65813 H A i

On Ocrober 27, 2009, applicant. who is not represented by an attorney, submitted amended J[
Stipuiations with Request for Award. stipulating that his permanem disability was 6%. The issue ir
af the amount of his permanent disability indemnnity was submitted to the workers’ compensatjon /
administrative Jaw judpe (W) for decision on the record. In & Findings and Award dated January |
27,2010, the WCJ found tha applicant was entitled 1o permanent disability indemnity of |
$4140.00. without reduction pursuant 1o section 4638(d)(3)(A}. In his Opinion on Decision, the

I
WO stated that all of the permanent indemniry was due prior to the emplovyer's offer of regular ’JJ
I

! Unitess otherwise specthed, all stmuwtory references are 1o the Labor Code.
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empioyment; thus, there were no payments “remaining 10 be paid” 10 which the reduction in
section 465 8(d)(3){ A) could be applied.

On reconsideration, defendant contends that no permanent disability indemnity was payable
unti] applicant’s cendition became permanent and stationary because defendant had no notice that
applicant had sustained any permanent disability prior to that time.  Therefore, all permanent
mdemmity payiments were payable after the emplover's offer of regular employment, and the
employer 1s entitled 10 2 15 pereent reduction of all permanent disability indemnity 10 which the
parties stipulated. We have not received an answer from appheant.

Secuen 4658453 A L provides:

“IL within 60 days of a disability becoming permanent and
stationary. an emplayer offers the injured employee regular worl |
. in the form and manner preseribed by the administrative director,
for a perod of at least 12 months, and regardiess of whether the
mjured employee accepts or rejects the offer, cach disability
payment remaining to be paid to the injured empioyee from the
date the offer was made shall be paid in accordance with paragraph
(1) and decreased by 15 percent.”

section 4630(b) provides:

“If the imury causes permanent disability, the first payment shall
be made within 14 days after the date of payment of temporary
disability indemnity.  When the last payment of temporary
disabiiity indemnity had been made pursuant o subdivision {c) of
section 4636, and regardless of wheiher (he eaerst of PErtanent
disability can be determined at that date, the employer nevertheless
shall commence the timely payiment required by this subdivision
and shall continue to make these payment(s until the emplover's
rcasonabie estimate of permanent disability due has been pad, and
il the amount of permanent disability has been determined. unii] !
that amount has been paid” (emphasis added). f

Section 4638(d)}3) A provides:

L within 60 days of a disability becoming permanent and
staticnary, an employer offers the injured emploves
regular work, modified waork, or alternative wark, . .. each
disability payment remaining to be paid 10 the injured
emplovee from the date the offer was made shall be paid in
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accordance with paragraph (1) and decreased by 15
percent” (emphasis added).

In this case, applicant was temporarily lotally disabled from December 19 2008, through
December 21, 2008. Thereafier, he retumned 1o his reguiar employment, According to the medical
records, the employment may have been femiporarily modified, but there is no record as 10 whether
that moedification was actually implemented. In any case, prior to the treating physician’s
permanent and stationary report dated June 171, 2009, there s no indication of permanen disability
in the medical records submitted with the Stipulations with Request for Award. Therefore, there
was no indicaton that “the injury caused] nermanent Aieakilins™ within the meaning of seriag
4650(b) umil the claims adminisiraior's receipt of the report dated June l} ‘}, 2009,

For this reason, we hold that on the date that the employer sent its writlen offer of repular
work, all of the permanent disability indemnity in this case “remainfed] to be paid” within the
meaning ol section 2658(dGHAY. OF course, once it was determined that the mjury caused
permanent disability, weekly mdemnity payments were payable retroactive to 14 days after the lagt
payment of temporary disability mdemnity, pursuant to section 4650(b). As the WCI correctly
stated in his Opinton on Decision, all of the permanent disability awarded in this case was payable
at the time of the first payment {page 1). Mowever, because the firgt payment was not payable unti)
there was evidence thai the injury caused permanent disability, pursuant 1o section 4658(d)(3)( A,
the emplover is entitled to & reduéféon of 15% in the permanent indemnity awarded herein.

For the foregoing reasons. |

IT 1S ORDERED. as the decision afier reconsideration of the Workers® Compensation

|

Appeals Board, that the Findings and Award dated January 27. 2010, is AMENDED as follows:
FINDINGS OF FACT

1. As aresult of his six percent (6%) permanent disability level. applicant Eric Kruse is 1o

be paid the sum of §3519.00.
!
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AWARD

A. Permanemt disability indemnity at six percent (6%) for which indemnity is to be paid

forthwith in the amount of $3519.00. jess credil (o the defendan for all amounts paid

on account thereo!

WORKERS' COMPENSATION APPEALS BOARD
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I CONCUR,
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DEIDRA E. LOWE

I DISSENT (See attuched Dissenting Opinion),
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RONNIE G CAPLANE
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JAMES C. CUNEQ

DATED AND FILED IN SAN FRANCISCO, CALIFORNIA

0CT ¢4 2oig

SERVICE MADE BY MAIL ON ABOVE DATE ON THE PERSONS LIST. ED BELOW AT
THEIR ADDRESSES AS SHOWN ON THE CURRENT OFFICLAL ADDRESS RECORD:
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DISSENTING OPINION OF COMMISS] ONER CAPLANE

dissent. It is apparent {rom the language of section ABS8(A)(3)(A) that it provides

employers with an incentive 1o return permanently disabled employees to work, Yer if, as here, the |

employee loses mimmal time from work due (o an industrial injury and thereafter retums to his &

regelar work, the nation of offering work 1o one who never left it loses sensible meaning, as does
the notien of an incentive. Here, the employer formally offered to return appheant 1w his regular
employment almost six months after he had already done so. Under these ccumstances, i cannaot
be said that the employer is responding to the statute’s meentive, Therefore, | agres with the W
that the employer is not entitled 1o the 15% reduction inpermanem disability mdemmity,

Moreover, even if section 4658(d)3((A) does apply to this case, T would still find that the

employer is nol emtitled to the 15% reduction in permanent disability indemnity. The statute

specifies that the reduclion applies 10 “each disability payment remaining t¢ be paid” at the time of

the employer's offer. 1 read this phrase w0 apply to weekly disability payments that remaim 1o be
paid after the offer, not 1o benefits (hat may have accrued prior to the offer. In this cage, the
majority and T agree with the WCJ that all of the permanent disability awarded was payable at the
time of the first payment. Since there were no weekly payments remaining to be paid after the
employer's offer, there can be no reduction in apphicant’s award because of the offer.

For the foregoing reasons, 1 dissent,

WORKERS' COMPENSATION APPEA LS BOARD

v

RONIE G. CAPLANE, COMMISSIONER

HIL e
B 18 AN FRANC%)%‘%?, CALIFORNIA
e f JUT g4 2010
Bkl A1AIL ON ABOVE DATE ON THE PERSONS LISTED BRELOW AT
THEIR ADDRESSES AS SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD:
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DEBORAH PAINE. Case No. AD 6671476
Applicant,

OPINION AND ORDER
GRANTING RECONSIDERATION
AND DECISION AFTER
RECONSIDERATION

Vs,

CITY OF SEBASTOPOL. Permissibly
Self-Insured, {
|
|

Defendants).
—

Defendant seeks reconsidermion of the Auvgust 23,2070 Findings and Award issued ov

the workers” compensation adminisuative law Judge (WCJ) wherem the W found. hased on

the parties” prior stipulations. tha applicant. while emploved as an adminisiraiive assistant on

Julv & 2007, sustained mdusirial miury o her rieht shoulder causine 75 permanent disahiliny
) Jur; g & P )

The WCJ further found thay all permanent disabiliy indemmnity was due and payabie prior 1o the

permanent and stanionary daie and. essentially. Tound that defendant was not entitled 1o reduce

permanent disability indemniy pursuant 10 Labor Code! section 465813 a). Based op these

findings. the WC) awarded permanent disability indemnity in the smoun of $4.830.00.

Defendant contends that the WCT erred in failing 10 reduce the permanent disabiiity

ndemnity award pursuant 10 section 4658(d)(3)a) areume that it complied with sechong
) 1

A061(a)2 ) and 46500k . |
Apphicant. who is in pro per. did not file an answer. The WCI issued g Report and

Recommendanon on Petiion {or Reconsideration (Report recommending thar we deny

recansideraiion,

7

DOAH Turther sty reterences are 10 the Labor Cade. unlees eiherwise noveg
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Based on our review of the record and for the reasons discussed below we will gran

reconsideration and amend the WCs decision 1o find that defendant i< entitled to g 15%

reduction of the permanenm disability indemmit v ag permied by section 4658id i 3yru). We wil]
otherwise affirm the Auvgusr 23, 20710 Findings and Award.

This maner was first 1ried on Avgust I, 2009 At that time. the parves supulaled that, on
July 6. 2007, applican sustained indusirial mury 1o her right upper extremity and right shoulder
causing 7% permuanen thaability: that emporary disability mdemnity was pad for the period
from Julv 7. 2007 throveh April 132008 that apphicam s carnmgs were sufficient 1o warrant «
permanent disabibity indemnity raie of $230.00 per week: that applicant returned 1o her regular
Joben April 14, 3008 that defendam recerved the November 26, 2008 report of the primary
ireating phvsician. Bruce Bragonier. M.D.. on or abow thar date: that defendant made an ofler of
regular work 1o applicant on December 4. 2008: that defendant’s admimistalor recenved the panel
gualified medical examimation (OME) report of Dy Trieh on March 9, 2009 tha defendan made
the firsi permunen disability indemnity advance of SL932.50 on March 12, 2009 ang & second
permanent disabiliny advance of $1.173.00 on Apnl 300 2000: thar defendans pard permanen:
drsabilny indemmy advances at the rate of 319550 per week for the perod from April 14, 2008
onward. and that defendam patd a total of $4.705.50 in permanent disability advances.

Following the initial trial. the WC) wsued 3 November 19, 2000 Findings. Award. and
Orders. essemiially fmding that defendant was no| entitled 10 reduction of permanent disability
pursuant 1o sechien 4058tdu3ay Defendan sought reconsideration, On February 8. 2010, we
ssved an Opimien and Order Granting Reconsideration and Deasion Afer Reconsideralion
grantmg defendant’s Fention for Reconsideration md remandme the maver hack 1o the rial
level In thal Decision. we noted (har:

“Dr. Bragomier's treaiment FEpOns were admitied inlg evidence ae Cour
Exhibit 2. In an Ocioher 31, 2007 report. Dr. Bragonier stated tha applicun
was J6 weeks post-injury. that she continued with physical therap ke
slaw progress hut with Tsinificant Impravement i her paim” and “some
siides with regards 1o her s1iffness.” He noted ihat she returned 1o [yl duty
on October 220 2007 and directed her 1o contnue with physical therapy and

her exercise nrogram.
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“in March 2008. Dr. Eragonier ook apphcant off work again for the purpose
of right shoulder surgery. Thereafier, op April 10. 2008, he returned her 1o
work with a 10 pound Iifting resiriciion. He noted that applicant need 1o he
allowed 1ime off work 10 anend ph vsical therapy appoimmenis. '

“Inan April 17, 2008 report. Dy Bragonier indicated that applicant was nine
s and thar she had

days pos! rieht shoulder manipul ation under anesthes
resumed physical therapy mimediately afier her procedure “with goad early
Improvement in her motion.. ™ Under the heading * ecommendations,” he
stated that 1 am quite pleased with her early progress. She is (o continue her
dihigent phvsical therapy course and home exercise program.

“Medical repors dated June H9 2008 ane Julv 210 2008 indicate 1har
applicant continued with (he course of physical therapy and exercise. Dr.
Bragonier reporied agum on November 26. 2008 notng that he weuid
“consider injeciion if [the] shouldey szmp!oﬁns] Tecur or worsen. I there ig
no mmprovement or if candition worsens. consider sureical Ireaument:
shoulder arthroscopy- acrommoplasty and capsular release

“Dro Trieh’s March 9. 2009 panel QME repor was admitted as Coun
Exhibit 3. Therein. Dr. Trieh stared:

AL the time Dy Bragonier saw her on November 26. 2008 she Was seven
months since the mamipulaiion and sixteen months since the mjury, She had
reached maximum medical nprovement ar thar ume and was discharged
from Dr. Bragonier's care beheve thar the dae of November 26. 2008 s
appropmiate for the datc 1o he declared permanent and ftgtionary having
reached maximum medical Improvement.”  (Court Exhibit 3. Dr. Trieh s

3/9/09 report ap. 10,

“In relevan Part. section A6581d)3a) provides that

becoming permanen: ang stzllonary. an
work, modified work. or
bed by the adminisiratjve
ardless of whether! the

THL o wiathin 60 davs of a disability
e imured emplovee regulay
aliernative work. 1 the form and manner prescri

director. for a periad of at jeast 12 months. and reg
injured emplovee HECEPL or rejects the offer. each disability paymen:
remaming 1o be paid 10 the mjured ernplovee from the date (he offer was
made shall be paid in accordance with paragraph (1) and decreased by 15

pereent. {(Lab. Code. § 4658:dy3 W)

emplover offers )

“In s Report, the W() drgued that defendan was noy entitied 10 a secuon
A6581d)(30a) reduciion of permanent disabiliny due 1o s failure 10 make 4
reasonable estimme of apphicant’s permanen: disabiline m any one of three
OCCasIons: at the 1ime she rerurned to work on Ocioher 22, 2007 ay the 1ime

she returned 1o work on April T4, 2008, or &t the tme Dy Bragomer jssyed

£

PAINE. DEBOR AK
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his November 26. 2008 report. The WCI also referenced an Appeals Board
panel decision m Peng 1 Cirvof” Sama Rosa (ADI6413657; February 26,
2005, In Pena. the defendan sought 2 seciion 4658(d)(3)a) reduction of
permanent disabiliny but had fajled 1o Comply with requirements of sections
40612y 2y and 4650(h)*. The Peng panel stated that: ‘defendant s paoy
entitled 10 a 13% reduction on @] permanent disability pavmenis under
secuon 4658 where i1 failed 10 comiply with sections 4081 and 4650 and thus
exposed itself 10 a penahy (ncresse | on permanent disability. Simply staied,
1 would be unjust 1o allow defenclan [0 cam from the provisions of one
s1ened 1o henefit the injured worker .

state where it ionored others des
“We do not agree with the WCT than the medical record put defendan an
and statonary siatus prior o Dy Trieh's
March & 2008 panel OME report. Dro Bragonier never exphcoithy declared
applicant permanent  and stationary  and. throughour  his reparts, he
consistently preseribed physical therapy und exercise. Hic Octobher 31,2007
cariy for defendanis (o estimate or LUESS al any amount of
€ complenion of the physical theram could
well have eliminated my residual permaneni disabiliv.  Dr. Bravonier's
Apri] 17, 2008 repon indicated thai applicant wag recovering from surgery
and sill undergoing physical therapy. Maoreover, (he Novemher 26, 2008
made no reference to a permanent and  siationarv status and Propasedd
addiional weatment for dNyoworsening svmploms. Thus, we e nof
persuaded thar defendamt had any obligation 10 advance permanent disabiliny
~Trieh™s Mareh 9. 2000 paniel QME repor.”

notice as 1o applicant ' peErmanent

report was oo
permanent disabiity eiven that (]

oY 16 Iy

Thus, we remonded this marter hack 10 the rial ievel with msiructons that the Wl

should conducr further proceedmes 1o develop the recurd on the 1ssue of whether defendan:

comphed with the requirements of sectens 4061 ¢a)(2) and 4650(h). We nated that if defendan

“Netice that permanen disabiliry ndemnity mav be or g pavahle, bur that the smoumn

Sethon 06 Ty s,
al condition s pey verpermanent and Slationary. The notice shall

Aot he determined hecape (he emplaver's medic
advise Ihe emplover that hic or hey medical condinon will he maninred until i
Hme the necessary evaluatiog will e performed 1o determine the exisience and exien of permancm impairment and
fimitistions for the purpase of rating permapen: disabiiny and 10 determine (he need for contineing medical care. oy a0
whieh dme the emplover will advise the empiovee of the ameung of permanent disapiliny indemnin the emniover hag
determined 1o he pavable 1 un erplovee 15 provided natice PUrsHant te s paragraph and (he cmplover fater 1akes
the posiion thal the empinvee has no permanens IMEIment or flimnaions resuliing from (b vy or dares
deiermimes permanen: disabiliny mdemmiy iy pavehie. the emplover shall in either even; within 14 dovs of the
Pposinon. provide the emploves with the nosice specified in paragraph 1

I permanent and statonary. at which

determination in ake eihe
the first pavment shall be made wihi 14 davs
A8 PANMENE ol emporan disabiiny

whethes the estent of

e nIurY cause:s permanen: disabifoy,
bilay sndemning. When the |
ool Secvon 3836, and regardless of
shall commence Hmel pavmen:
soreasonable estimate of
emny due has been

P Secting 4830001 staes. I 4
alter the due of lag payment of wemporary disa
mdemniy has heen made pursuant 10 subhdivision
permianent disabilin can be determined 31 (hae garc. the emplove: peveribele..
regumed o this subdivision and shali CORTIE [Gomake these pavments unnl the emplave
permanent disahifing indemnin due has heen pand. and i1 the amnum of permanen disabibhn ing
determmned. unil that amount hus heer paid '

=N
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had done so, then 1t is entited 10 2 Secuon 4658(d)(3 ) a ;) decrease of permanen: disabiliy,
Section 4061(a)(2) states that-

“Nouce that permanent disabiliy indemnity mav be or i pavable. bui that
the amoum cannot be determined becavse the emplovee’s medical condition
15 1O yet permanent and stationasy. The notjce shall advise the emplovee
that his or her medical condion will he moniored unti) i 1s permanent and
stalionary, ar which 1ime the ecessary evaluation will be performed 1o
deiermine the exisience and extem of permanen mpairment and Himitations
for the purpose of TANE permanent diszhilitv and 10 determine (he need for
continuing medical care. or at which me the emplover will advise the
emplovee of (he amount of permanent disabiiny ndemmity the emplover hus
getermined 1o be pavable I an empiovee 15 provided notice pursuant 1o (e
paragraph and the emplover later talies 1 posiion that the employer has ne
PEIMANEnt imparmeni or limiations resulting from the mpury. or Liner
determines permunent disability mdemnity iy pevable. the emplover shull i
enther event, within 14 davs of the dererminanan 1o take evther position.
provide the emplovee with the notice  specified  in paragraph (],
(Lab. Code. $40G61(ay7}.)

In . section 46500h) states thay

within 14 davs afier the due of Jast pavment of temporary deahiiny
mdemnity. When the Jas pavment of temporury disabilny mdemnity s
heen made pursuant o subdivision (¢ of Sechion 4656, and regardless of
whether the extent of permanen: disabilny can be determined a that dare. the
emplover nevertheless shall commence the hmely pavmen required by this
subdivision and shall continue 10 make these pavments unti) the emplover's
reasonable estimale of permanent disabilny mdemnity due has heep paid,
and i ihe wmount of permanent - disabilny andemnity due  has been
derermined. until tha amount has beers paid.” (Lab. Code, 84650h1.)

"I the njury causes permanent disahilny. the firg pavmen shall be made

At othe Marclh 3G 2010 Mandmory Seniemen Lonference, defenduy subrmitied

documentary evidence establishing thar applicant wad provided notices pursuuany 1o SU6 a2y

and 4630(hy. (See Dafendam s Exhihits DOEF G R 1 Foand Ko Buased on g

documentary evidence, we are persuaded that defendan comphied with section. 06 F )2 and

405 Moreaver, we disagree with the W' assessment that Dr. Bragonier s Novemher 26,

2008 report put defendan: on nonee reeardme the exiem of permanent disability apphean: would
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have based on findings of loss of range of motiond In fact. in our recem en banc decision 1n

Blackledge v. Bunk of Americq (2010) 75 Cal.Comp.Cases 613 (Appeals Board en banc), we

descrihed the phvsician’s role in assessmg an injured worker s disability as follows:

“Under the AMA Guides. & phusician performs an evaluation to determine
the WPI(s) for the miured emplovee ‘s medical condition(s), expressed as a
percemage. (AMA Guides. § 21, at p. 18) The Impairment evaluation
includes & discussion of the employee’s history and svmmoms. the resulis of
the physician’s examinaion. the results of vanous tests and diagnosiic
procedures. the diagnosis. the anicipated clinical course. the need for further
veaunent. and the residual functional capacity and abilny 1o nerform
activives of dailv ving (ADLg ) Hd , §§2.6a.1-2 608 m pp21-22 Sample
Report. ar pp. 23-24.) Afier considering all of these faciors. the phyvsician
compares the medical findings for each condiiion with the impairmern

criteri histed within the Guides  and  then caiculates the appropriare
impaimmen raune(s) for the condiion(s). (Jd., § 2.6h. no220 see also §%
25,2601, 2,602, a1 pp. 19-20. 22.) The physician's report should nclude »
summary hist of the impairmems and IMpairment raiings by percentage.
together with a caiculation of the final WPL. and & statement of the rationale
underlying the WP opmion, (Jd. &2 .6¢.2. a p. 21 Sample Report. at p. 24

[Mimpairmem Ranng and Ravonale” secnon).;

“I0is essenual for 2 medical TEport 16 state the phvsician '« actual WP ranung
for euch medical condition hecause WP ratmgs cannol he mechamcallv
assigned merely by reviewing the medjcal findings comained in the TEPOTL.
This 1s 1 part because many medical conditions Jisted in the AMA Guides
have a range of WPI peicentages that can be assiened. depending on the

4 In his Report. the WCI siated that "Detendants” Exhibi J I8 @ dener from the defendant 1o apphcam dared
Decembher 10, 2008 mdiwating that the defendan disagreed with (he finding in Dr. Bragonier's report dased
Novembar 26, 208 regarding the extem of permanen) chsability and need 1o medical care. M Exhibit 1 indscates
he Panel OME process. Ml “Defendams” Exhihn K i d December 2. 2008 jeper

regarding permanent disability benefits. Ar the second paragraph. (he detendant suned. *White your docior has
determmed vour condition 18 permanent and stationary on November 26, 2008, and has advised that there is need {or
medical care, we do not have Taerors of dicabibin . M "White the record presented to the WCAR Panel at 1he time of
the curiier Perition far Reconsiderasian did nes tnclude defendant’s Exhibits 1 and 1 it is apparem from these Jenery
that the defendant did conside apphicant 1o he permanen: and stationary and advised the apphcan (Exhinit 1 thar o
disagreed with the extent of permanent disabifny and imt(msjswml)« inating the coments of Exhibi K.1 said there
were no faciors of disabilny. The sinement m Exhibir K comcerning no facrers of disabibiy is nos true. D Bragomer
monon shawed loss of flexion (fimhed by pamj. ahduction. and
faciars of permanen: thisahimy per pages 474 through 479 of the
i The statement 16 the applicant in the second parieraph of

December 2. 2008 Noblice Regurding Permanem Disehiiny Benefits 1< definitelv nen accurate. “Further. nois guite
apparem that the devendon considered APPHCAN! 16 be permanen and Elnnanary ds ol Novemher 26, M08, 150
L2002 Minaes of Hearing, m Supulation #9. 1he defendant received I Brapomer's

12ht of the fact thal there 15 5 fved disuhiliy ser forth in tha
e ime the deflendant made Lhe Job affer 1o the applicant an

that applicant s 10 0o throuegh

sel forth varions runoes of motion, These ranpes of
external rotatron, These fosses of mation are ratable
Guides 10 the Evaluation of Permanen Imparmer

CAccording 10 the Augusi |
November 26, 2008 eport on oy gbhow thar date. In )

Feport. some permanent disahiliny was exiant prior 1a 1}

Diecember 4. 20087 (W] Report, ot pp. 6.7 emphasic amited
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factors Hisied in the paragraph above. (Foongie onutied. ;

“I 1 also because the Guides does not address al) medical conditions.
(AMA Guides. & 1.5, a p- 110 W a condition is no covered by the Guides.
the phvsician compares measurable impairmen: rm:uhmo from the non-
covered condition 10 the measurable Impairmen esulting  from other
conditions with similar mmpairment of funcion in pmm ming ADLs (AMA
Guides, § 1.5 m po Il Accordingly, Tor bath ihese reasons, the Wp)
to be assigned 10 a condition 15 dependent. 10 some (:};ien on the

percentage
phyvsician’s judemen. ranmng and experience. (AMA Guides. §§ 1.24. 1 2h,
i ﬁ 23 25c at pp 58 917, 18197 (Blae !-./(_chpc-, Supra. 78
Cal.Comp Cases o pp. 616-6720,

Here. Dr Bragonier's Novemher 26, 2008 report did non provide o final W ratmg for

apphicant’s condition. Mareover. becavse o physician s Jademen. raining and experience are

necessary n determining the final WP we are Noi persuaded that defendant had sufficien: notice
regarding the extent of permanen disabilny.

Accordmgly, we will aram reconsideration and amend the WCJ s decision 10 find that

defendant 1« entitled 10 4 reduction of the permanen disabiliny awarded pursuant 1o sechion

A058dH3ca) We wili otherwise affirm the August 23, 2010 Findies and A ward.

Far the foregoine reasons.

IT IS ORDERED that defendan s Pettion Tor Reconsidermion of the August 23,2010
Findings and Award be. and the same herebv is GRANTED

IT IS FURTHER ORDERED u- the Appeals Board s Decisian After Reconsidermion

that the Awgusi 23 203¢ Findings and Award be. and the same herehy 35 AFFIRMED,

ENCEPT a« AMENDED helow
FINDINGS OF FACT !

s
i s

Defendant ic emiiled 1o g INGh reduction of pcmmnem disabiiin
ok

mdemuity a8 permined by Labor Code section 467 SR A
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1 o AW ARD

a. Permanent disability mdemnity in the 101a] amouny of 3483600 pavahle
& forthwith. less credit for any sums heretofore paid on accoun thereof. lesg
reduction as permitied by Lahor Code section 4658(d )3y, with
Juriséichon reserved at the wial Jeve] if there is anv dispute.

in

oo Al further medical weamen reasonably required 10 cure or relieve from
£ the'effects of the injury herein.
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OPINION AND ORDER i[

vs. GRANTING RECONSIDERATION !

AND DECISION AF TER i

CITY OF SEBASTOPOL; REMIF, RECONSIDERAT]ON ”
Defendant(s). J

Defendant seeks reconsideration of the Findings, Award and Order of October 19, 2010, in
which the workers® compensation judge (WCJ) found, in relevant part, that on November 20, |
2008, applicant sustained industrial injury to his low back, that defendant paid temporary E
disability from May 11, 2009 through May 13, 2009 and permanent disability at rate of §195 .50 !
per week (a discount of 15%) from May 14, 2009 through April 1, 2010, that defendant made an
offer of regular work on October 22, 2009, that applicant accepted the offer on October 26, 2009,
that applicant's condition did not reach permanent and stationary (P&S) status until February N*
2010, that defendant’s offer of reguiar work was not made within 60 days of P&S status, and that i
“permanent disability should be paid at $264.50 per week [an increase of 15%].” In addition, the !
WCI ordered defendant to pay a 25% penalty on the delayed permanent disability award, ;

Defendant contends, in substance, that it 1s entitled to the Labor Code section J
4658(d)(3)(A) reduction on all permanent disability payments “based on its compliance with the !
legislative purpose hehind the statute,” that even if defendant is liable for an increase under Fl
section 4638(d)(2). permanent disability indemnity shouid be paid at the “neutral” rate of i
$230.00 per week from May 14, 2009 until 60 days from the P&S date, and that the WCJ erred in |
imposing a 25% penalty on the detayed permanent disability award under Labor Code section

|
5814, |



i It appears that the unrepresented applicant did not file an answer.

< The WCJ describes the refevant facts in his Report and Recommendation as foliows:

J “This matter originally came before this judge with the filing of Stipulations with

4 Reguest for Award by defendant. The stipulations seemed reasonable and fair
i with the exception that defendant had requested a Labor Code section 4658(d)
5 reduction. On May 24, 2010, the parties were served my Order Suspending
} Action re: Stipulations with Request for Award, noting the inclusion of a Labor
& Code section 46358(d) reduction, and noting that the offer of regular work

: documentation submitted was made in October of 2009, yet applicant did not
I reach permanent and stationary status unti! an exam of February 23, 2010. This
B judge noted this was clearly not within the statutory sixty (60) days set forth,

' asked defendam 1o agree to amend the Stipulation to delete the reduction, to add
9 I the increase and to pay a ten percent (10%) increase for the delayed amount of
| permanent disability.

i “On June 17, 2010, defendant filed a timely Response to my Order Suspending
11} Action, again requesting the fifteen percent (15%) reduction in permaneant
1 2;1 disability. They note that apphicant recerved two days of temporary disability and

i they provided modified work unt] applicant was released to perform his regular
1 3: work. They admit that on October 22, 2009 they forwarded the Notice of Offer of

d Regular Work. Applicant accepted this work and continues to work n his usual
14] and custorary occupation for the City of [Sebastapol]. They admit that the Offer

of Regular Work was sent prior to applicant reaching permanent and stationary
13 status. They requested this judge to use common sense in applying Labor Code
| section 4658(d), and that this judge could consider the employer’s provision of

i modified and regular work over this whole time period. They suggest that they
17 have met the intent of the Labor Code sectior 4658(d).
|
18[# “Upon receipt of this letter, this judge set the matter for hearing, and at the
J hearing the defendants raised their Same arguments, but agreed to have the matter
1 9i‘ submitted on the record. Based upon that submittal, a Findings and Award issued
{ or October 19, 2010...7
20:
N 1{! Labor Code section 4658(d)(3)(A) states as foliows:
i
/ “If, within 60 days of a disability becoming permanent and stationary, an
220 - . . .
I employer offers the injured employee regular work, modified work, or alternative
235 work, in the form and manner prescribed by the administrative director, for a
!f period of at least 12 months, and regardiess of whether the injured employee
24! accepts or rejects the offer, each disability payment remaining to be paid to the
. injured employee from the date the offer was made shall be paid in accordance
< 5;'; with paragraph (1} and decreased by 15 percent.”
!
26fi In the decision disputed here, the WCJ disallowed the 5% reduction in permanent
7. disability indemnity sought by defendant and increased the permanent disability award by 15%. In

i
i
i

-2
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addition, the WCJ imposed a 25% penalty on permanent disability pursuant to Labor Code section
5814,

We conclude that the WCJ erred on both issues. The language of section 4658(d)(3)A)
gives employers an incentive 1o Teturn permanently disabled employees to work, and that is what
the employer did in this case. Applicant sustained an mdustrial injury on November 20, 2008 and
immediately was assigned to modified duties. He continued working in the modified duties untij
May 11, 2009, when he became temporarily totally disabied for three days. After May 13, 2009,
applicant returned to modified duties unti! he was released to ful] duties by his treating physician
and returned to regular work on October 16, 2009, According to the WCJ's findings, the employer
made an offer of regular work on Qctober 22, 2009 and applicant accepted the offer on October
26, 2009. As of February 23, 2010, applicant’s condition was declared permanent and stationary
(P&S) by his treating physician, The foregoing chronology indicates that the employer returned
the permanently disabled employee to work at the earljest opportunity. Therefore, the employer is
entitled to the incentive offered by section 4658(d)(3)(A),

In addition, we disagree with the WCJ’s reasoning that because defendant offered regular
work before applicant’s condition became P&S, the offer was not made “within 60 days of [the]
disability becoming permanent and stationary”™ as set forth in the statute. The 60-day provision
encourages the employer to timely determine whether it can offer to re-employ the injured
employee given his or her permanent disability. In this case, there is no question that the empioyer
acted timely, upaon applicant’s clearance for ful] duty by his treating physician. Moreover, the
offer and acceptance aiready had been made by the time applicant was declared P&S on February
23,2010, There was nothing ieft for the emplover to do to comply with the statute. Therefore, we
conclude that the WCJ erred in using the 60-day provision to penalize defendant for offering
regular employment at the earljest opportunity.

In reference to the 2359 penaity on permanent disability, there is no indication in the
Electronic Adjudication Management System (EAMS) that Labor Code section 5814 was ever

raised as an issue, unti] the W unitateraily did so in his Opinion on Decision. On grounds of due

QUINTERO, Fidel 3



process alone, the WCJ erred in Imposing a penalty. Furthermore, there is no basis for the WCI’s
conclusion that defendant “knew” its offer of regular work did not comply with the 6(0-day
requirement. Therefore, we will grant reconsideration and rescind the 5814 penalty. In addition,
| wc; will approve the Stipulations with Request for Award submitted by the parties on or about

]
5 | April 14, 2010,
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1 5 I DISSENT. (See Attached Di enting Opinion)

For the foregoing reasons,

TT IS ORDERED. that reconsideration of the Findings, Award and Order of October 19,

2010 is GRANTED, and that as

decision is RESCINDED AND VACATED, and the Stipu

submitied by the parties on or ahout April 14, 2

1 CONCUR,

'j&-f.\.....__

the Appeals Board's Decision After Reconsideration, said |

WORKERS' COMPENSAT, TON APPEALS BOARD

lations with Request for Award

010 is hereby APPROVED .

%ﬂf//é/@;
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DISSENTING OPINION

I dissent. . I would deny defendant's petition for reconsideration for the reasons stated |

below.

The relevant statutory provisions are found In paragraphs (2} and (3) of subdivision {d) of j

Labor Code section 4658. They state as follows:

“(2) If, within 60 days of a disability becoming permanent and stationary, an
employer does not offer the injured employee regular work, modified work, or
altemmative work, in the form and manner prescribed by the administrative
director, for a period of at least 12 months, each disability bayment remaining to
be paid to the injured employee from the date of the end of the 60-day period
shall be paid in accordance with paragraph (1) and increased by 15 percent. This
paragraph shall not apply to an employer that employs fewer than 50 employees.

“(3MA) I, within 60 days of a disability becoming permanent and stationary, an
empioyer offers the injured employee regular work, modified work, or alternative
work, in the form and manner prescribed by the administrative director, for a
period of at least 12 months, and regardless of whether the injured empioyee
accepts or rejects the offer, each disability payment remaining to be paid to the
injured employec from the date the offer was made shall be paid in accordance
with paragraph (1) and decreased by 15 percent.

“(B) If the regular work, modified work, or afternative work is terminated by the
employer before the end of the period for which disability payments are due the
injured employee, the amount of each of the remaining disability payments shall
be paid in accordance with paragraph (1) and increased by 15 percent. An
employee who voluntarily terminates employment shall not be eligible for
payment under this subparagraph. This paragraph shall not apply to an emplover
that employs fewer than 50 employees.”

Based on the language of the statute, 1 is clear that Labor Code section 4658(d) provides
employers with an incentive to return permanently disabled employees to work.

However, section 4658 (d)(3)(A) also contemplates that the offer of regular, modified or
alternative work is to be made after the P&S date because both the employer and the injured
employee will know at that time what the employee's actual permanent disability is. In that event,
the employer will know whether its offer of regular/modified/alternate work is appropriate, and the
employee will know whether it is appropriate for him or her to accept 1t.  This is particularly

significant for the injured employee because an employee’s rejection or failure to accept an offer

QUINTERQO, Fide} 6
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of modified/alternate work can mean that the employee loses supplement job displacement benefits
under Labor Code section 4658.6. Furthermore, section 4658(d)(3)(A) contemplates that the offer
of regular/modified/alternate work is to extend for 12 months after the P&S date. In this case, the
offer of regular duties was made approximately four months before the P&S date. 1 disagree with
the majority that the timing of defendant’s offer of regular duties is acceptable in this Instance,
because applicant could be terminated some e1ght months after his P&S date and have no recourse
for a 15% increase under section 4658(d){3)}(B). 1 also disagree that it is acceptable for defendant
to make an offer of regular work within 60 days afier the employee has been released to full duties
- even if the employee has not yet been declared P&S. Defendant’s approach presupposes that,
upon the employee’s return to full duties, there is no possibility that the employee’s condition
could deteriorate upon resumption of the duties which gave rise to the injury,

/1

/i
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1t

i
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It can be reasonably inferred that one of the purposes of the requirement to make the offer
within 60 days after the P&S date is that the employer and employee can have a trial of

regular/modified/alternate work while the employee 1s still temporarily disabled, in order to

determine whether the employee will be able to perform the work without further problems. This

inference is supported by the Court of Appeal’s approach in Bontempo v. Workers' Comp,

- Appeals Bd. (2009) 173 Cal.App.4th 689 {74 Cal.Comp.Cases 419}, which involved the 159, !

“bump” in permanent disability under section 4638(d)(2) where there is no offer to return to |

work. In Boniempo, the Court stated that “[plermanent disability benefits are payable at the
regular rate immediately once the applicant is permanent and stationary. Subdivision {d}(2)
allows the employer 60 days afier issuance of the medical repori declaring the applican
permanent and stationary to decide whether 10 offer employment and does not require payment of
the additional amount until that period has expired. [-.]7 (74 Cal.Comp.Cases at 432, itahics
added.)
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WORKERS' COMPENSA TION APPEALS BOARD -"&\ Y

) o O: ';
‘?\:’z #225 v
STATE OF CALIFORNIA £
Case No. ADJ7306545
JANICE HILPERT,
Applicany,
: OPINION AND ORDER
v§, GRANTING RECONSIDERATION
AND DECISYON AFTER
CITY OF SANTA ROSA; REMIF, RECONSIDERATION

Defendani(s).

Defendant sasks reconsideration of the Findings, Award and Order of Ociober 19, 2010, in

which the workers' compensation judge (WCI) found, in relevant part, that on July 29,2009,
appiicant sustained industrial jury (o her jeft shoulder, that defendant paid temporary disability
from August 26, 2000 through November 24, 20090 and permanent disability at rate of $195.50
per week (a discount of 159) bz:ginﬁing Novernber 25, 2009, that the injury caused permanent
disability of 10% for which mdemnity is payable beginning November 25, 2009, that defendant
made an offm" of regular work on December 4, 2009, that applicant accepted the offer an January
8, 2010, that applicant's condition did not reach permanent and stationary (P&S) status unt)
March 29, 2010, that defendant’s offer of regular work was not made within 60 days of P&S
status, and that permanent disability should be paid at §230.00 per week beginning November 25,
2009 and increased 1o $264.50 per week beginning January 25, 2010, i addition, the W)
ordered defendant to pay a 25% penalty on the delayed permanent disability award,

Defendant coniends, in substance, thal the WCI's decision “contravenes the legisiative
pumpese behind Labor Code section A65B{AN3)(A)" that even iF the 15% mcrease under section
4658{d¥2) is appropriate, it shouid take effect on May 27, 2010 ang not on January 235, 2010, and

that the WCJ erred in IMposing penalties of 25% on, the delaved permanent disability award.
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1t appears that the unrepresented applicant did not file an answer.

The WCJ recounts the reievant facts in hig Report and Recommendarion, a5 foliows:

“This matter originally came before this Judge with the filing of Stipulations with
Request for Award on June 10, 2026, The Stipulations appeared adequate except
for the issue of a Labor Code section 4658(d) adjustment (4 153% reduction taken
by defendant]. This Judge issved an Order Suspending Action regarding the
Stipulations with Request for Award on June 3C, 2010 and noting that per the
medical reparts attached, applicant had not reached permanent and stationary
status until March 29, 2010, but defendanrs’ offer of work was made December 4,
2010 and therefore not within the 60-day requirement under Labor Code section
4658(d}. This judge indicated that defendant shoujd amend the Stipulations (o
$230.00 per week for a period and then an increase o F264.50 per week for an
additional period Tesuiting in & gross amount of $7,705 .46,

“On July 20, 2010, defendants fijed a Response. Defendants noge that applicant
suffered injury on duly 29, 2009 and received temporary  disability through
November 17, 2009 and retummed te full duty on November 18, 2009, On
December 4, 2009, defendant forwarded an offer of regular work (o applicant,
which [s]he signed on January 8, 2000. Defendant admits appiicant’s treating
physician issued a permanent and stationary report {dated] March 31, 2010
[which found applicant P&S as of March 29, 20101, Defendants admit they made
an initial payment of permanent disability on April 22,2010 and continued to pay
permanent disability unti] it was paid aut on June 24, 201( Defendant then
suggests that there is no understandabie reason why a Labor Code section 4658(d)
[offer] need be sent afier applicant’s permanent and stationary status is found.
They suggest an identical oy duplicative offer need not be made after applicant
becomes permanent and Stationary. They again claim that they are entitled to the
hifteen percent (15%) reduction but state that if not, thep the mncrease should only
apply after May 31, 2010,

“The matter was set for hearing and at the Mandatory Settlement Conference the
Case was submitied on the current record for decision, A Findings and Award
issued Ociober 19, 2010, and from that Findings and Award defendant has filed »
timely Petition for Reconsideration on November 10, 2010. I is from that
Petition for Reconsideration that this Report ang Recommendation is made ™

Labor Code section 4658(d)(3)(A) states as follows:

Ui, within 60 days of disabifity becoming permenent and stationary, an
empioyer offers the injured employee regular work, modified work, or alternatjve
work, in the form and manner preseribed by the administrative director, for a
period of at Jeast 12 months, and regardiess of whether the injured employee
actepts or rejects the offer, each disability payment remaining to be paid (o the
injured employee from the date the offer was made shajl be paid in accordance
with paragraph (1) and decreased by 15 percent.”

HILPERT, Janice 2
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In the decision disputed here, the WCJ found that under section A63B{d)(3)(A), permanent
disability indemnity shouid be paid at $230.00 per week beginning November 25, 2009 and then
increased 15% o $264.50 per week beginning January 25 2010, in addifion, the W) imposed a
23% penalty on permanent disability pursuant to Labor Code section 35814

We conclude that the WCJ emed on both issues. The language of section 4058(d)(3)( A}
gives employers an incentive to return permanently disabled employees 1o work, and that ;s what
the emplayer did in this case Applicant sustained an mdustrial mjury on July 2% 2009 and
recerved temporary disability through November 17,2009, The Very next day, on November 18,
2009, she returned to full duty. On December 4, 2009, defendant forwarded an offer of regular
work Lo applicant, which she signed on Janvary §, 2010, The foregoing chronology indicates that
the employer returned the permanently disabled employee 10 work at the earliest opportunity.
Therefore, the employer is entitied to the incmtivﬁ offered by section 4658(d)(3)(A).

In addition, we disa gree with the WCI'g reasoning that because defendant offered regular
work before applicant’s condition became P&S, the offer was not made “within 60 days of [the)
disability becoming permanent and stationary™ as set forth in the statute. The 60-day provision
encourages the employer to timely determine whether it can offer 1o re-employ the injured
employee given his or her permanent disability. In this case, there ig no question that the employer
acted timely, soon after the applicant’s period of temporary disability ended. Moreover, the offer
and acceptance already had been made by the tirne applicant was declared P&S on March 29,2000
by her treating physician in hig report dated March 31, 2010, There was nothing left for the
emplover (o do to comply with the statute. Therefore, we conciude that the WCl erred in using the
60-day provision to penalize defendant for making an immediate offer of employment.

In reference to the 259 penalty on permanent disability, there is no mdication in the
Elecironic Adjudication Management System {EAMS) that Labor Code section 5814 was Ever
raised as an jssue, until the Wl unilaterally did so in his Opinion on Decigion. On grounds of due
process alone, the WCI erred in imposing a penalty. Furthermore, there ig no basis for the WCI'g

conciusion that defendant “knew™ i offer of regular work did not comply with the 60-day

HILPERT, Janice 3
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i requirement. Therefore, we will grant reconsideration and rescind the 5814 penalty. In addition, |

= 3; we will approve the Stipulations with Request for Award submitted by the parties on or about June i

Ly

H 2010,
¢ For the foregoing reasons, )
> J IT IS ORDERED. that reconsideration of the Findings, Award and Order of Octoher 19, '

6 210 1 GRANTED, and that as the Appezls Board’s Decision After Reconsideration, said -
7 decision is RESCINDED AND VACATED, and the Stipulations with Request for Award -
submitted by the parties on or aboyl lune 16, 2610 15 hereby APPROVED. |
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